LICENSE AGREEMENT

This license sets forth the terms and conditions under which Turner Educational

Publishing (“Turner”) will allow (“Licensee”), to install the Internet

version of the Precalculus Algebra and/or Precalculus Trigonometry TI-83 Tutorial (“The
Product”) on a local network at the Site(s) listed on Attachment “A”, and to grant access
to authorized Users. Licensee hereby licenses the product from Turner and agrees as

follows:

1. Definitions: The following terms shall be deemed to have the meaning as stated

below:

(a) Site - a single, geographically contiguous office building, complex or campus

location plus access via the Licensee’s network.

(b) Users - Those persons within a Site who are authorized by the Licensee to have
access to the Product. Users must be bona fide faculty, students, or employees of the
Licensee. The Product is licensed for installation on a single campus server, with
access to the system granted for administrative and instructional staff and for registered
students in designated courses.

(c) The Product - The network version of the Precalculus Algebra and/or Precalculus
Trigonometry TH83 Tutorial, licensed to support the courses listed at Attachment “B”, at

the site(s) listed at Attachment “A”.

2. License:

(a) Turner hereby grants to Licensee for the term hereof a nonexclusive,
nontransferable and limited license to install and use, and arrange for authorized Users
to have access to, the Product on a network located at the Site(s) listed at Attachment

“A”, on the terms and conditions set forth herein.



(b) The rights and restrictions governing access to the Product by individual Users are

outlined in the attached User Terms of Service Agreement.

(c) Licensee shall not alter or change the Product in any way, without written

authorization from Turner.

3. Term: This license is effective from the date of execution of this Agreement and shall

remain in force subject to annual renewal.

4. Fee: Licensee shall pay to Turner an annual licensing fee, calculated on the basis of
the total projected number of students enrolled in courses listed at Attachment B. The
fee schedule is as follows: (TBA) The fee for the initial year will be payable on
execution of this Agreement. For subsequent years, the fee will be calculated at the
start of the fall term of the current academic year, based on the above formula; proration

will be made for partial year payment.

5. Upgrades; Installation and Technical Support: The annual license shall entitle
Licensee to receive upgrades to the Product, at no charge to Licensee. It will be
Licensee’s responsibility to install the tutorial and any future upgrades in accordance
with the Agreement and any supplied installation instructions. No technical support of
the product will be provided by Turner beyond clarification of the installation instructions,

and provision of the upgrades as they become available.

6. Authorized Use of System: Licensee agrees to authorize a Network
Administrator(s) to install and manage access to the Product. The Network
Administrator hereby represents that the Product will only be used pursuant to the

access restrictions contained herein.



Licensee and the Users may selectively download, modify, merge, and print limited
content from the Product for their instructional use as specified in the User Terms of
Service Agreement; provided, however, that any such portion of the Product will

continue to be subject to the terms and conditions of this License.

This License grants access to the Product only to Users as defined herein. There is no
restriction on the number of Users who may register to use the Product, provided that

Users are enrolled in the course(s) designated on Attachment “B”.

The User terms of Service Agreement must be read and accepted by each User before
the User gains access to the Product. Turner reserves the right to modify the User

Agreement as described therein.

The Licensee will:

(i) inform potential Users of the need to maintain password security or to comply with

such other access controls as may be agreed,;

(i) make access available to Users only from campus networks or else undertake
reasonable measures within its control to prevent access to and improper use of the
Product by unauthorized persons and take responsibility for terminating any

unauthorized access of which it has actual notice or knowledge;

(iif) promptly notify Turner of any copyright or trademark infringement or unauthorized
usage of the Product which comes to the Licensee’s attention; and cooperate with
Turner in the investigation of such infringement or unauthorized use, and in any action

which Turner takes to enforce its copyright, at Turner’s expense.

7. Turner’s Proprietary Rights: Licensee acknowledges and agrees that the Product

is the exclusive property of Turner, and that the Product is licensed to Licensee only for



the term of this License and strictly under the terms hereof. Turner owns all right, title,
and interest in and to the content of the Product. Except for the limited rights given to

the Licensee herein, all rights are reserved by Turner.

Licensee shall not, and shall ensure that Users shall not, remove any copyright or
proprietary notices, labels or marks on the Product nor disclose the Product or any of

Turner’s confidential information to third parties.

8. Termination: If Licensee or its Users should fail to perform in the manner required in
this License, Turner may terminate this License or exercise any other rights it may have.
Upon termination, Licensee shall immediately uninstall the Product, and Turner may
require that the Licensee destroy all of these materials and that it so certify in writing to
Turner. All provisions of this License with regard to the protection of the proprietary

rights of Turner shall continue in force after such termination.

9. Warranties and Limitation of Liability: THE PRODUCT IS PROVIDED “AS 1S”,
WITHOUT WARRANTY OF ANY KIND, EXPRESS OR IMPLIED, INCLUDING BUT
NOT LIMITED TO THE IMPLIED WARRANTIES OF MERCHANTABILITY OR
FITNESS FOR A PARTICULAR PURPOSE. TURNER NEITHER GIVES NOR MAKES
ANY OTHER WARRANTIES OR REPRESENTATIONS UNDER OR PURSUANT TO
THIS LICENSE.

Turner does not warrant, guarantee or make any representations that the functions
contained in the Product will meet the Licensee’s particular requirements or that the
operation of the Product will be uninterrupted or error free. The entire risk as to the

results and performance of the Product is assumed by Licensee.

If the Product is found to be defective in workmanship or materials and Turner is given
timely notice thereof, Turner’s sole and exclusive liability and Licensee’s sole and

exclusive remedy, shall be replacement of the defective Product. If Turner is unable to



provide a Product that is free from such defects, Licensee may terminate this License

by returning the Product and all associated documentation to Turner for a full refund.

IN NO EVENT SHALL TURNER, OR ANYONE ELSE WHO HAS BEEN INVOLVED IN
THE CREATION, PRODUCTION OR DELIVERY OF THE ELECTRONIC TITLES,
SOFTWARE OR USER’S GUIDE BE LIABLE OR RESPONSIBLE FOR ANY LOSS OR
INACCURACY OF DATA OF ANY KIND NOR FOR ANY LOST PROFITS, LOST
SAVINGS, OR ANY OTHER DIRECT OR INDIRECT, SPECIAL, INCIDENTAL OR
CONSEQUENTIAL OR EXEMPLARY DAMAGES ARISING OUT OF OR RELATED IN
ANY WAY TO THE USE OR INABILITY TO USE THE PRODUCT, EVEN IF TURNER
OR ITS SUPPLIERS HAVE BEEN ADVISED OF THE POSSIBILITY OF SUCH
DAMAGES. THIS LIMITATION OF LIABILITY SHALL APPLY TO ANY CLAIM OR
CAUSE WHATSOEVER WHETHER SUCH CLAIM OR CAUSE IS IN CONTRACT,
TORT, OR OTHERWISE.

The limited warranty set forth above is in lieu of all other express warranties, whether
oral or written. The agents, employees and distributors of Turner are not authorized to
modify this warranty, nor to make additional warranties binding on Turner. Accordingly,
additional statements such as distributor representations, whether written or oral, do not
constitute warranties of Turner and should not be relied upon as a warranty of Turner.
Turner’s pricing of the Product reflects this allocation of the risk and limitations of liability
contained in this clause; in no case shall Turner’s liability exceed the amount of the
license fee. No action, regardless of form, arising out of this License may be brought by

Licensee more than one year after the cause of action has accrued.

(Some states do not allow exclusions or limitations of implied warranties or liability in

certain cases, so the above exclusions and limitations may not apply.)

10. General:



(a) Turner may assign this License to its successors, subsidiaries, or assigns. This
License may not be assigned by the Licensee except upon the written consent of

Turner.

(b) This License shall be governed by the laws of the State of California, and each party
submits to the personal jurisdiction of such court. If any provision of this License
Agreement is deemed to be unlawful, invalid or unenforceable, the remaining provisions
shall remain in full force and effect as if the unlawful, invalid, or unenforceable provision
has been omitted. Any legal action, suit or proceeding arising out of or relating to this
License or the breach thereof shall be instituted in a court of competent jurisdiction in
San Luis Obispo County in the State of California and each party consents and submits
to the personal jurisdiction of such court and consents to service of process by
registered or certified mail, return receipt requested, at the last known address of such
party. The prevailing party in any such action shall be awarded attorneys’ fees and

costs.

(c) The above warranties and limitations on liability shall survive the termination of this

License.

(d) Sales tax is applicable on a “destination” basis.

(e) Use, duplication, or disclosure by the Government is subject to restrictions as set
forth in FAR 52.227-14 (June 1987) Alternate 1l (g)(3) (June 1987), FAR 52.227-19
(June 1987), of DFARS 52.227-701 (c)(1)(if)(June 1988), as applicable. Software
licensor: Turner Educational Publishing, 3276 Via Ensenada, San Luis Obispo,
California 93401.

() The User Terms of Service Agreement is incorporated herein by reference.



11. ACKNOWLEDGMENT: LICENSEE ACKNOWLEDGES THAT ITS AUTHORIZED
AGENT HAS READ THIS LICENSE, UNDERSTANDS IT, AND LICENSEE AGREES
TO BE BOUND BY ITS TERMS AND CONDITIONS. LICENSEE ALSO
ACKNOWLEDGES THAT THIS LICENSE IS THE COMPLETE AND EXCLUSIVE
STATEMENT OF THE AGREEMENT BETWEEN TURNER AND LICENSEE, AND
THAT IT SUPERSEDES ANY PROPOSAL, PRIOR AGREEMENT, OR OTHER
COMMUNICATIONS, WHETHER ORAL OR WRITTEN, BETWEEN LICENSEE AND
TURNER RELATING TO THE SUBJECT MATTER OF THIS LICENSE. THIS
LICENSE MAY BE MODIFIED BY TURNER BY WRITTEN NOTICE OF NEW TERMS
AND CONDITIONS. IN SUCH CASE, LICENSEE’'S CONTINUED USE OF THE
PRODUCT SHALL BE DEEMED ACCEPTANCE OF THE MODIFIED TERMS.
EXCEPT AS SET FORTH IN THIS PARAGRAPH, THIS LICENSE CANNOT BE
MODIFIED OR AMENDED EXCEPT BY A FURTHER WRITTEN INSTRUMENT
EXECUTED BY LICENSEE AND TURNER.

Dated: Dated:

LICENSEE
TURNER EDUCATIONAL PUBLISHING

BY: BY:
Mark D. Turner




ATTACHMENT A

The authorized site(s) for installation and/or use of The Product, pursuant to this

License Agreement, shall be:



ATTACHMENT B

The authorized designated courses for use of The Product are as follows:



